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§113.3

impairment, or is regarded as having
such an impairment.

(f) As used in paragraph (e) of this
section, the phrase:

(1) Physical or mental impairment
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: Neuro-
logical; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or (ii)
any mental or psychological disorder,
such as mental retardation, organic
brain syndrome, emotional or mental
illness, and specific learning disabil-
ities. The term physical or mental im-
pairment includes, but is not limited to,
such diseases and conditions as ortho-
pedic, visual, speech, and hearing im-
pairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, drug ad-
diction and alcoholism.

(2) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means (i) has a physical or mental im-
pairment that does not substantially
limit major life activities but is treat-
ed by a recipient as constituting such a
limitation; (ii) has a physical or men-
tal impairment that substantially lim-
its major life activities only as a result
of the attitudes of others toward such
impairment; or (iii) has none of the im-
pairments defined in paragraph (f)(1) of
this section but is treated by a recipi-
ent as having such an impairment.

(g) The term reasonable accommoda-
tion as used in these Regulations may
include: (1) making facilities used by
employees readily accessible to and us-
able by handicapped persons; and (2)
job restructuring, part-time or modi-
fied work schedules, acquisition or
modification of equipment or devices,
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the provision of readers or interpreters,
and other similar actions.

(h) The term facility means all or any
portion of buildings, structures, equip-
ment, roads, walks, parking lots, or
other real or personal property.

[44 FR 20068, Apr. 4, 1979, as amended at 48
FR 14891, Apr. 6, 1983]

§113.3 Discrimination prohibited.

To the extent not covered or prohib-
ited by part 112 of this chapter, recipi-
ents of financial assistance may not:

(a) Discriminate with regard to
goods, services, or accommodations of-
fered or provided by the aided business
or other enterprise, whether or not op-
erated for profit, because of race, color,
religion, sex, handicap, or national ori-
gin of a person, or fail or refuse to ac-
cept a person on a nonsegregated basis
as a patient, student, visitor, guest,
customer, passenger, or patron.

(b) With regard to employment prac-
tices within the aided business or other
enterprise, whether or not operated for
profit; fail or refuse, because of race,
color, religion, sex or national origin of
a person, to seek or retain the person’s
services, or to provide the person with
opportunities for advancement or pro-
motion, or accord an employee the
rank and rate of compensation, includ-
ing fringe benefits, merited by the em-
ployee’s services and abilities.

(c) With regard to employment prac-
tices within the aided business or other
enterprise, whether or not operated for
profit; discriminate against a qualified
handicapped person; or because of
handicap, fail or refuse to seek or re-
tain the person’s services or to provide
the person with opportunities for ad-
vancement or promotion, or accord an
employee the rank and rate of com-
pensation, including fringe benefits,
merited by the employee’s services and
abilities. All employment decisions
shall be made in a manner which en-
sures that discrimination on the basis
of handicap does not occur. Such deci-
sions may not limit, segregate, or clas-
sify job applicants or employees in any
way that adversely affects the opportu-
nities or status of qualified handi-
capped individuals.

(d) Participate in a contractual or
other relationship that has the effect
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of subjecting job applicants or employ-
ees to discrimination prohibited by
this part. The relationships referred to
in this paragraph include those with
employment and referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs. Activities covered
by this part are as follows:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

() Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
1ng;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(99 Any other term, condition, or
privilege of employment.

(e) Use employment tests or criteria
that discriminate on the basis of race,
color, religion, sex, marital status,
handicap, or national origin. Employ-
ment tests which are used for all other
job applicants shall be adapted in an
appropriate mode for use by persons
who have handicaps that impair sen-
sory, manual, or speaking skills.

(f) Conduct a preemployment medical
examination, unless required of all job
applicants, and subsequent to a condi-
tional offer of employment. The results
of all such medical examinations shall
be kept confidential.

(g) Make a preemployment inquiry as
to whether a job applicant is a handi-
capped person or as to the nature or se-
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verity of a handicap: EXCEPT when a
recipient is taking remedial action to
overcome the effects of conditions
which resulted in past discrimination,
or when a recipient is taking affirma-
tive action pursuant to section 503 of
the Rehabilitation Act of 1973, as
amended.

(1) Such preemployment inquiry may
only be made after the job applicant
has been informed that such disclosure
is for the purposes set forth in para-
graph (g) of this section; that the dis-
closure is voluntary and will be kept
confidential; and that refusal of the job
applicant to provide such information
will not subject the applicant to any
adverse action.

(2) Information elicited from quali-
fied handicapped job applicants con-
cerning their medical history or condi-
tion shall be kept confidential EX-
CEPT that:

(i) Supervisors and managers may be
informed about restrictions on or ac-
commodations to be made for the
qualified handicapped individual;

(ii) First aid and safety personnel
may be informed, where appropriate, of
the need for possible emergency treat-
ment; and

(iii) Compliance officials shall be
given relevant information, if re-
quested.

(h) Discriminate on the basis of race,
color, religion, handicap or national or-
igin in the use of toilets or any facili-
ties for rest or comfort. Discriminate
on the basis of race, color, religion,
sex, handicap or national origin in the
use of cafeterias, recreational pro-
grams or other programs sponsored by
the applicant or recipient.

(i) With regard to all recipients offer-
ing credit, such as Small Business In-
vestment Companies and Community
Development Companies, discriminate
against debtors on the basis of race,
color, religion, sex, marital status,
handicap, or national origin.

(j) With regard to the granting of
credit by all recipient creditors, dis-
criminate against any credit applicant,
with respect to any aspect of a credit
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transaction because of race, color, reli-
gion, national origin, sex, marital sta-
tus, handicap, age (provided the appli-
cant has the capacity to contract), be-
cause all or part of the applicant’s in-
come derives from any public assist-
ance program, or because the applicant
has in good faith exercised any right
under the Consumer Credit Protection
Act.

§113.3-1 Consideration of race, color,
religion, sex, marital status, handi-
cap, or national origin.

(a) This regulation does not prohibit
the consideration of race, color, reli-
gion, sex, marital status, handicap, or
national origin if the purpose and ef-
fect are to remove or overcome the
consequences of practices or impedi-
ments which have restricted the avail-
ability of, or participation in, the pro-
gram or activity receiving Federal fi-
nancial assistance, on the grounds of
race, color, religion, sex, marital sta-
tus, handicap, or mnational origin.
Where previous discriminatory prac-
tices or usage tends, on the grounds of
race, color, religion, sex, marital sta-
tus, handicap, or national origin, to ex-
clude individuals from participation in,
to deny them the benefits of, or to sub-
ject them to discrimination under any
program or activity to which this regu-
lation applies, the applicant or recipi-
ent has an obligation to take reason-
able action to remove or overcome the
consequences of the prior discrimina-
tory practice or usage, and to accom-
plish the purposes of this regulation.
All programs and activities shall be ad-
ministered in the most integrated set-
ting possible.

(b) Nothing in this part shall prohibit
the restriction of certain jobs to mem-
bers of one sex if a bona fide occupa-
tional qualification can be dem-
onstrated by the applicant or recipient.
Custom or tradition is not a bona fide
occupational qualification.

(c) Recipients shall take steps to en-
sure that communications with job ap-
plicants and employees who have vi-
sion and/or hearing disabilities are
available in appropriate modes.

(d) Recipients shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped job applicant or
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employee UNLESS the recipient can
demonstrate that the accommodation
would impose an undue hardship on the
operation of the business. Factors to be
considered in determining whether an
accommodation would impose an undue
hardship on the operation of a recipi-
ent’s business include:

(1) The overall size of the recipient’s
business with respect to number of em-
ployees, number and type of facilities,
size of budget, and the financial condi-
tion of the business;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(e) Such accommodation may include
making facilities used by employees
readily accessible to and usable by
handicapped persons, job restructuring,
part-time or modified work schedules,
acquisition or modification of equip-
ment or devices, the provision of read-
ers or interpreters, and other similar
actions.

(f) The final decision, when making a
review or investigation of a complaint,
as to whether an accommodation would
impose an undue hardship on the oper-
ation of a recipient business will be
made by the compliance officials of the
Small Business Administration.

(2) Recipients shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons, and
shall not participate in a contractual
relationship that has the effect of sub-
jecting qualified handicapped job appli-
cants or employees to discrimination
prohibited by this part. The relation-
ships referred to in this paragraph in-
clude those with referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs.

(h) Nothing in this part shall apply
to a religious corporation, association,
educational institution or society with
respect to the membership or the em-
ployment of individuals of a particular
religion to perform work connected
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